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SUMMARY

On November 12, 1997, SBMS filed a Petition

requesting the Commission to declare that state-law based

suits directly or indirectly challenging charges for

incoming CMRS calls and charges for CMRS calls in whole­

minute increments are barred by Section 332(c) (3) of the

Communications Act. SBMS also requested the Commission to

declare that such charges are not unjust or unreasonable

under Section 201(b); to make certain declarations

regarding the meanings of the terms IIrates charged" and

"call initiation ll in the CMRS industry; and to declare that

the Congress and the Commission have preferred competition

over regulation in the wireless industry.

The Comments filed in response to the Commission's

Public Notices overwhelmingly support the SBMS Petition.

The only two commenters who oppose the Petition are the

plaintiffs' class action attorneys in two of the many

pending lawsuits throughout the country which give rise to

the need for the declaratory ruling SBMS has requested.

For the reasons discussed below, the arguments of

the class action lawyers -- particularly the arguments by

one of the plaintiffs attempting to distinguish its claims

from the types of claims barred by Section 332(c) (3) -­

underscore the need for Commission action. Similarly, the

comments of the lawyers regarding the IIsavings" clause and



the filed rate doctrine are incorrect. Accordingly, the

SBMS Petition should be granted.

- ii -
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Petitioner Southwestern Bell Mobile Systems, Inc.

("SBMS") files this Reply to the Comments which have been

filed in this proceeding.

INTBODO'CTION

On November 12, 1997, SBMS filed a Petition ("SBMS

Petition") requesting the Commission to make several

declarations regarding both charges for incoming CMRS calls

and charges for CMRS calls in whole-minute increments. In

particular, SBMS requested the Commission to declare that

state-law based suits or claims directly or indirectly

challenging such CMRS charges are barred by Section



332(c) (3) of the Communications Act. SBMS also asked the

Commission to declare that charges for incoming calls and

charges in whole-minute increments are not unjust or

unreasonable under Section 201(b). SBMS further requested

that the Commission rule on the meanings of the terms

"rates charged" and "call initiation" in the CMRS industry,

and requested a ruling regarding the federal government's

preference for competition over regulation in the wireless

industry. All of these requests can be granted on the

record now before the Commission. Iq-~'~~8"

re~'\lt.n· 9Rl,.&;I~~p*:~.8~~~~~~
da!'~~6~.e·!iWI.-.e.i,.Jr.tl'AiikY~'{ft.. t"-

- "'-....f....,.--~::.M~~~~,~~"'~'",.~~~_~,_t;,~~,.,.-

c~.f*.,Sii-&t..~d;;;·~·.;;;~~
di'-iifGr'Z:mmrc~~~·7

The comments filed in response to the Commission's

Public Notices1 overwhelmingly support the SBMS Petition.

In fact, the only two commenters who oppose the Petition

are plaintiffs' class action attorneys in current CMRS­

related litigation which gave rise to the need for the SBMS

Petition. For the reasons discussed below, the arguments

1 ~ Public Notices, In re Petition for a Declaratory
Ruling Regarding the Just and Reasonable Nature of. and
State Law Challenges to. Rates Charged by CMRS Providers
When Charging for Incoming Calls a~arging for Calls
in Whole-Minute Increments, DA 97-2464, File No. 97-31
(released November 24, 1997) (inviting comments and
reply comments) and (released December 22, 1997)
(extending deadline for comments and reply comments) .
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in those comments are incorrect, and the SBMS Petition

should be granted. 2

ARGtJHINT

A. Supporting Comments

As noted above, virtually all of the Comments

except for those filed by the class action attorneys

fully support the SBMS petition. 3 In particular, these

2 On January 21, 1997, SBMS entered into a "Global
Class Action Settlement Agreement" in a lawsuit pending
in Illinois state court in which, among other claims,
the plaintiffs asserted that inadequate disclosure of
CMRS charges in whole-minute increments violates Section
201(b) of the Communications Act as an unjust practice.
Penrod v. ~, No. 96-L-132 (Circuit Court, Third
Judicial District, Madison County, Ill.). That day, the
court entered an "Order Granting Preliminary Approval of
Settlement" which, among other things, certified the
class, for settlement purposes, as consisting of all
wireless telephone (cellular or PCS) customers of SBMS
and its affiliate, Southwestern Bell Wireless Inc.
("SBWI"), throughout the United States. It is not
certain when or whether a final judgment will be entered
in this case and, in any event, it would apply only to
SBMS and SBWI, and not to other cellular or PCS carriers
throughout the country which are defendants in other
class action cases and whose interests are directly
implicated by this Declaratory RUling proceeding.
Moreover, the Illinois case addresses charges in whole
minute increments, and not the imposition of charges for
incoming calls, which is an important issue in this
proceeding. Thus, SBMS continues to urge that the
Commission grant the SBMS Petition and issue the
requested declaratory rulings.

3 For example, AirTouch Communications "agrees
wholeheartedly with the Petition." AirTouch Comments
at 1. Ameritech "fully supports" the SBMS Petition.
Ameritech Comments at 2. Century Cellunet also IIfully
agrees with SBMS." Century Cellunet Comments at 1.
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AT&T Wireless adds that, "like other carriers,

Comments supplement and reinforce the factual and legal

bases of the SBMS Petition on several grounds.

First, the scope of the problem is clear. It is

beyond dispute that there is a large number of lawsuits

pending against CMRS providers which challenge whole-minute

charges and charges for incoming calls. Bell Atlantic

Mobile ("BAWl), for example, notes that an "extraordinary

number of [such] actions [have been] filed nationwide

against cellular carriers" and further states that BAM

itself "faces complaints which raise all of [SBMS's] same

issues as well as other claims, in mUltiple

jurisdictions. ,,4 Similarly, Comcast states that the

II [CMRS] industry is currently inundated with class action

lawsuits challenging virtually every aspect of wireless

service," inclUding "the rates charged for cellular

, • 11 5a1.rt1.me.

[it] has been subjected to lawsuits under state and federal

law challenging charging for incoming calls and billing in

whole-minute increments.,,6 As GTE notes, the per-minute

cases in particular "typically allege fraud and breach of

4

5

Bell Atlantic Mobile Comments at 2, 4.

Comcast Comments at iii.

6 AT&T Wireless comments at 9. GTE notes that "[s]ince
1.993, plaintiffs' attorneys have filed at least 20 class
action suits in state court . . . seeking to recover
damages against service providers charging for cellular
service on a per-minute basis. II GTE Comments at 2.

- 4 -



contract," although they "[i]n substance, . seek a

retroactive cellular rate reduction. ,,7 These facts

underscore the pressing need for the Commission to resolve

the issues presented in this proceeding. 8

Moreover, these commenters universally agree that

charges for incoming CMRS calls and charges in whole-minute

increments are long-standing and well-accepted. BellSouth,

for example, notes that "charging in whole minute

increments has . . . long been present and approved of in

the CMRS and long distance industries" and that "[clharging

for incoming calls is also common in the CMRS industry and

has been long accepted. ,,9 Nextel adds that consumers are

well aware of these CMRS charges, noting that they "are

very familiar to wireless telecommunications customers.,,10

PrimeCo too observes that these charges "are well-known and

long-standing within the wireless industry. ,,11 As AT&T

7 GTE Comments at 2.

8 SBMS agrees with several commenters who argue
specifically for a rapid resolution of this proceeding
by the Commission. AirTouch, for example, urges that
SBMS's requested ruling should be granted "as soon as
possible." AirTouch Comments at 1, 5. AT&T Wireless
argues for an "expeditious [)" ruling by the Commission.
AT&T Wireless Comments at 9.

9 BellSouth Comments at 5-6.

10 Nextel Comments at 6-7.

11 PrimeCo Comments at 2. Sprint pes adds that n[t]he
one-minute increment . . . has been a standard time unit
in telephony for many years." Sprint PCS Comments at 6.
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states, the Commission recently stated that the IItypical

[CMRS] price structure II includes charges to the subscriber

for air time use IIregardless of whether the subscriber

places or receives the call. ,,12

The Comments also show that, although such charges

are widespread in the CMRS industry, the competitive nature

of the wireless marketplace has led to a wide variety of

charging options for consumers. 13 For example, the Rural

Telecommunications Group ("RTG") found that the billing

increments offered by its members now varied among

whole-minute increments, half-minute increments, per

six-second increments, and flat fee plans. 14 RTG also

noted that its members' competitors billed on both a

per-minute and per-second basis. 15

Nextel, for example, bills its customers in per­
second increments, Nextel Comments at 3, and advertises
that fact as differentiating its service from the
customary whole-minute CMRS charges that customers
expect.

14

12 AT&T Wireless Comments at 8 (quoting Notice of
Inquiry, In re Calling Party Pays Service Option in the
Commercial Mobile Radio Services (WT Docket No. 97-207),
FCC 97-341, , 16 (released Oct. 23, 1997)).

13

RTG Comments at 2. With respect to the options
available for charging for incoming calls, Nextel notes
that "Sprint PCS and AT&T Digital PCS offer customers
the first minute free on every incoming call." Nextel
Comments at 3. PrimeCo adds that it "does not charge
for the first minute of incoming calls. II PrimeCo
Comments at 10. AT&T Wireless, moreover, notes that

[Footnote continued on next page]

RTG Comments at 2. Some respondents were also in
the process of converting to per-second billing. ~
15
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The use of such options has become a competitive

tool. For example, Nextel notes that it "has

differentiated its pricing plans from cellular and PCS by

offering customers per-second rounding rather than

per-minute rounding." 16 ornniS:$I.D£li~~~:):ba.··~'J"d>Wliizilri ~.. - "J-'':';'''''~~-._-' ?C

.. rCl·~L«g!!~Il~,~;·;=ll~·· ...*ti~~.!!~&~-way--fCl'-
.0-">--- .. . . .. . .- '"I!"l iJl"il!J!!--u.. ~ ..

a -cM1tE*eaffirilt&'4rftT.7S~·ri;;il;r~;;;~~~-;;iI

markee"':~!It.lJn. ,,17 If the states were to require

per-second billing (or any other particular method of

charging for calls), the pro-competitive -- and

pro-consumer -- effect of having a variety of charging

options would be lost. These comments are also unanimous

in agreeing that state law regulation of such charges is

preempted by Section 332(c) (3).

B. ·Opposing- t'9PPPlIlt.

The comments of the plaintiffs' class action lawyers

take issue with several of SBMS's legal and factual

arguments. These comments, however, actually illustrate

precisely why the kinds of lawsuits they have brought are

preempted.

[Footnote continued from previous page]
carriers are experimenting with "calling party pays"
plans. AT&T Wireless Comments at 8.

16 Nextel Comments at 3.
17 Ornnipoint Comments at 4.
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1. Smilow Comments

One of the opposing comments was filed by the law

firm whose Massachusetts lawsuit, Smilow v. ~, was a

catalyst for the SBMS Petition. Significantly, however, it

should be noted that the Smilow Comments do not actually

take issue with several of the declarations requested in

the Petition, such as the inherent just and reasonable

nature of the charges at issue. Rather, pi , FE "'1 1 _.g
tha baWd l'!@gtlll'!,!'.~e of Slec;,t;199 D2 (c) (3), tpe SmiJaw

Co,.. n'''ilGtte.;PJa& jflaaaWCj' iHh~~~tjite,.~§ma~w

cIa...... eM ~6Fffi!~ewa~)I'"@!eweMf!'J*a'i'P

ba~~.i. z· a...~..~rem&'ifP1£li;fr..
The Smilow litigation

is, nevertheless, a prime example of the type of suit which

should be barred by Section 332(c) (3) and highlights why

Commission action is necessary.

The Smilow comments attempt to make a point of the

fact that SBMS did not include the Smilow complaint with

its Petition nor did SBMS discuss Smilow's particular

contract in that filing. l8 As discussed above, however,

there are scores of suits across the country which

challenge CMRS per-minute charges and charges for incoming

18
~ Smilow Comments at 1, 2, 8.
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calls. Several of these suits target SBMS. 19 It is true

that the order by Judge Keeton in the Smilow case in

which he sought FCC involvement regarding the CMRS charges

at issue in that case -- was a catalyst for the filing of

the SBMS Petition at the Commission. However, SBMS did not

seek to limit its Petition to that case, since the types of

lawsuits SBMS addressed are widespread and the problems

they create are general in nature. Nevertheless, since the

Smilow Comments focus to such a great extent on the Smilow

contract -- and theirs is one of only two comments opposing

the SBMS Petition -- we will address the Smilow contract.
~-----

Specifically, the Smilow Comments argue that the

contract at issue in the Smilow case expressly called for

per-second billing (presumably with all seconds to be

billed at the same rate) and expressly stated that incoming

calls are free. Thus, Smilow's lawyers suggest that theirs

is a simple breach of contract case in which the court can

calculate damages by performing a simple arithmetic

1 1 , h 1'" b d d' 20ca cu at10n w ose app 1cat1on 1S eyon 1spute.

19
~ note 3, supra.

20 The Smilow Comments argue that the damages "would be
the amount of money [SBMS] charged Smilow and the
members of the class for [] overbilled time at the
'rates' in effect when those calls were made." Smilow
Comments at 15. Smilow posits that the calculation of
damages involves application of a simple equation which
it states as "Price = Rate x Units of Service." smi10w
Comments at 15. Smtlawo lateradc!r that....l!..Ltlhe-.rates are
not at issue --..:;- only the- number of minutesf()iiwnf-Ch~~-<~

[Footnote continued on next pagel
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However, even a cursory review of the Smilow

contract shows that it actually bears no resemblance to the

contract Ms. Smilow's lawyers purport to describe in their

comments. Specifically, nowhere does that contract say

that calls will be billed in per-second increments -- much

less that all seconds will be billed at the same rate. In

the absence of any such provisions, the only way for the

court to assess the damages sought in Smilow would be for

it to select, from among a wide variety of possible billing

options, a rate plan providing for per-second billing where

each second is billed at the same rate. This would

engage the court in the regulation of CMRS rates in

violation of Section 332(c) (3).

IlF'iCiti$WIi.i__ei£srA:'coJft,
tbi~ratar__'!i!E~'

Specifically, there is no reason to believe that if a CMRS

provider were no longer allowed to bill on a per-minute

basis it would necessarily both bill on a per-second basis

gng set the per-second rate at 1/60 of the fOrmer per­

minute rate. While the first assumption is a possible

result of a carrier being barred from charging in

whole-minute increments (though it would be only one of

many possible options the carrier might choose), the second

[Footnote continued from previous page]
[SBMS}- can" charge "ririi:st'''ts.' determined-- by: tb-. Court. II

Smilow ConnentS" ae' 17. t
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assumption is almost certainly wrong. A rational carrier /

forceQr"ta, change its charging structure from per-minute to
, .' "~.' --" '.

- -',"" ......?' •• ' .. , , ... ,

per-second charges would nQt establish its new per-second

charge simply by divic1ing.,its- farmer per-minute chargi"

Iby 60_..

The Commission's staff has noted that such a choice

would not allow the carrier to recover its costs: the

carrier's revenue would decline while its operating

expenses would remain the same. 21 Aif~ii~~

analy.!~:--aiUgg~.~'~t~J:t~!~~~:~~oU~'ftlr'!5!I1t'"otl ~

per- sec9riit)~uI~1Ld:;~};;'f;;:~1d:~;;'f~:b;'"b;~fi.
eco~!!~!~~j;~~~~9!P~E,~gbeJ.tr~~~.peE\~c:.0n4'.~

1/6~;'I::!~;["~Iit1E~.I:,~j~ .. rriiir~Ut~eI
addit..i.~~ cha&'9.t~tJt:~co"",~arge the

. '>',);;,,:>.I../~l,., ~,~~~;ior_~-~~· •.·~'~~~~,;~;:~,~",-,.",~~~,~~~·'_h"'" ~,.~ ..' .-,,~".-~'"'''' -'-.'

initi~;s.c~02g~"'~WRf.~i~lir--'~1:"it-':thattctil" -.... .;..i,.~~".L_"~_•.• ,. ,~,,..~_ .•;t ~...._.,"' <. sf

SubS~~~~~s. Thus, Smilow's. lawyers not only would

have the courts engage in rate regulation, they would have

them regulate CMRS rates in an irrational and retroactive

way.

Simply put, the Smilow contract does not state that

calls will be billed on a per-second basis; it does not set

21 ~ Letter from Kathleen B. Levitz, Acting Chief,
Common Carrier Bureau, to Donald L. Pevsner, Esq. (dated
Dec. 2, 1993) (attached as Appendix A to the SBMS
Petition) (nlf per-second billing were required,
interstate long-distance carriers would almost certainly
react by setting their per-second rates at a level
designed to recover the revenues that were generated by
the previous rates.").
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a per-second rate; and it does not preclude rounding. 22

For the court to say that billing must be on a per-second

basis; that a particular per-second rate applies; and that

there can be no rounding inevitably involves the court in

rate regulation since it would bechoosing- .. rate plan for,
the carrier. 23

This is not to say that there is no role whatsoever

for the courts in enforcing CMRS contracts. As SBMS stated

in its Petition, a "state may regulate . . . whether the

- 12 -



correct CMRS rate was applied. n24 Thus, if a CMRS carrier

charged rates at variance with the clearly enunciated and

agreed-upon rate -- for example, the customer was charged

50¢ per minute while the rate for calls was to be billed at

25¢ per minute -- it might be appropriate (depending on

other circumstances of the case) for a court to find a

breach of contract and award damages. Similarly, if the

Smilow contract and customer service materials stated that

SBMS would bill its customers on a per-second basis, and

that each second would be billed at the same rate, gng

established a per-second rate -- and yet SBMS still billed

its customers on a rounded-up, per-minute basis -- judicial

action might be warranted, and not in conflict with Section

332(c)(3).

~L
ii!!.lIQIiiii.iliil\ii.iliijli.,juiir~.i:i,e~.~t,~S<~~5~~.mve~ T-

carefully to scrutinize such- ~.i_tO'-enllUr.tbatrnoCMRS"-\
.".1. .G.:~N_l·t·>#¥-p!:·* - ..............._."......'><"" ••-=- .•....~,.,

rate- regulation would be...!.x;v:o... !Xte.s-~»-..t..rul~;§.~ This·tt.
'·IUVFFT . -,...- . '. .

• • "AWo I &

position is supported, for example, in the comments of
;,>'-l~--:'~:.oir. flit n .'s..; 1"'"IrIiI"..-a'#;'-;'''"", ........,...=... ""d~;..:r,..~~~..,.._,....._.". ...,

comcas:';~i4h~~.!~.~~~Qaa.iIi.ioD.t~ '! inatruet all.,---cou;.tibtg Gi5a%11,-,8Cr\Rim,:s.clai..--pleaded' in· terms· O'f

, nondiscl.s.~mre' ".., t-Q,. see.if:,.theiJ; .. ce~a.1.. thruac, ia, an....
"'~

att~~~' on .~'f~~:t:aJ.l.y-preempted rates or practice.s....n •
25

... _,,:._ .,.~-:1i..~.~

24

25

SBMS Petition at 14 n.26.

Comcast Comments at 24, 26 (emphasis removed) .
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Moreover, the Commission should stress that courts,

in reviewing a CMRS contract to ensure that a case raises

only a simple breach of contract claim whose resolution

would not involve the court in rate regulation, should keep

in mind the well-established and reasonable nature of

charging in whole-minute increments and charging for

incoming calls, and should be reluctant to construe

contracts as departing from these charges unless they

clearly do so.

Indeed, the Smilow court indicated that the

Commission's views on these specific subjects would be

relevant to its interpretation of the contract in that

case. The Smilow court said:

[Ilt is at the least a reasonable
hypothesis and perhaps a
probability . . . that some aspects of
this dispute can be resolved on grounds
of national communications policy and
practice within the area as to which
the FCC has special competence.
Contracts between parties are to Some
extent subject to overriding national
policy manifested in legislation and
decisions of an administrative agency
authorized by Act of Congress to act in
a specialized field. It is doubtful
indeed that this dispute can be
resolved simply on the basis of the
contract law of one or another or more
than one of the various states. 26

26 Memorandum and Order, Smilow v. ~, Civ. A. No.
97-10307-REK, at 8 (D. Mass. July 11, 1997) (emphasis
added) .

- 14 -



Other courts ~hould be urged to do so as well.

Finally, contrary to the suggestion in the Smilow

Comments, the Commission should clarify that "call ~

initiation" in the CMRS industry is understood to mean both

the placing of outgoing calls and the acceptance of

incoming calls by a cellular subscriber. 27 The Smilow

Comments dismiss this definition as "sophistry" and

"contrary to the [term's] plain meaning. ,,28 Notably,

however, Smilow makes no reasoned argument against SBMS's

position, and statements throughout the various other

comments support this interpretation of "call initiation,,29

and demonstrate that that term is, in fact, commonly

understood to have the meaning SBMS and others have

described. The Smilow court indicated that an

interpretation of the "call initiation" term might be

essential to a resolution of.the Smilow dispute and that

the Commission, with its particularized experience and

expertise, might be in a better position to set out the

term's definition. 30 Thus, it is particularly appropriate

27

28
~~ SBMS Petition at 11-12.

Smilow Comments at 10 n.8.
29

~, ~.g., Liberty Cellular, Inc. and North Carolina
RSA 3 Cellular Telephone Company Comments at 4-5;
Cellular Telecommunications Industry Association
Comments at 12.

30 As the court said: "In deciding whether Chargeable
Time should include calls not initiated by the mobile

[Footnote continued on next page]
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for the Commission to grant the declaration requested by

SBMS and clarify that the term "call initiation" is

employed in CMRS contracts to describe the action taken by

a CMRS user to activate and terminate connection to the

cellular network by pressing the "SEND" and "END" buttons,

whether that action accepts an incoming call or places an

outgoing call.

2. s~~~
7~::1~~~.~~

Both the Smilow Comments and the McKay/Sommerman

Comments (the Comments of the other plaintiffs' class

action attorneys) argue that the Communications Act's

"savings clause" preserves their state-law-based claims,

notwithstanding Section 332 (c) (3) .31 J1!.J:.~~~,p",~e<l'e:

reliance'ii~~rJ.I::W.Hj.mSNun •••,Jiii.~~

[Footnote continued from previous pagel
service use~ under the terms of the Contract, or methods
of calculating the Chargeable Time for cellular phone
calls under the Contract, a decisionmaker (whether the
FCC, a court, or a court and jury) may have to evaluate
technical and policy considerations relating to cellular
phone service. The FCC ... maY be better qualified to
make some of the evaluative choices that full resolution
of this dispute will regyire. It is at least a likely
possibility, then, that the FCC is a more appropriate
initial decisionmaker than a United States district
court. " Memorandum and Order, Smilow v. ~, Civ. A.

No. 97-10307-REK, at 8-9 (D. Mass. July 11, 1997)
(emphasis added to sentence) .

31 Smilow Comments at 11; McKay/Sommerman Comments at
5-7.
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Although Section 414 of the Act preserves certain~
. ~".,.;;.i">- ...

state law actio~s in certain situations, the courts have ~

been virtually unanimoua in holding thac the actions:

preserved .~':lst~ nO~J conflict.--with the provisions of th&;
32Act. _ For example, as one federal district court stated,

the savings clause preserves only those "[s]tate-law

remedies which do not interfere with the Federal

Government's authority over interstate telephone charges or

services, and which do not otherwise conflict with an

express provision of the [Communications] Act. ,,33 3i\ete.~

smilQS,ca_taa"r~iik:i~:"''bQ;mii'::tb.~;~tat.i..

clai~~~~~~':'~tt.m&·;PJi_fOirPCOv1S1~
-. -":-...:..:..~~~~ ....:.t-

SeCfi~3.~~l~' In fact, one court has already been

faced with the savings clause argument Smilow puts forth

and has recognized that Section 332(c) (3) preemption

governs, notwithstanding the savings clause. The court

said that "the savings clause cannot plausibly be read to

preserve state law claims which directly conflict with the

preemption of state regulation of CMRS rates envisioned by

Section 332 of the Act.,,34 In effect, the reading Smilow

32 Notably, none of the cases Smilow or McKay/Sommerman
cite in support of their savings clause arguments deal
with Section 332(c) (3) -- or, in fact, any preemptive
provision of the Act.

33 Mer Telecomm. CO[p. v. Grapbnet, Inc., 881 F. Supp.
~26, ~3~ (D.N.J. ~995).

'~ _ ~""-~"""'~1I':':-'._-':'"':"~:~~t.~~: ',""., "''F?''''~'!' '".

34 In re ~ com~ast-'Ce·llUiar·''reieCQrnm·.·~~'Lrti:S{;> 94~
F. Supp. ~193, 1205 (B.D. Pa. 1996).

- 17 -



and McKay/Sommerman suggest would lead to the impermissible

result of allowing "[a] general remedies savings

clause . . . to supersede [a] specific substantive pre­

emption provision. ,,35 Moreover, it is paradoxical at best

to argue that what Section 332(c) (3) specifically takes

away, Section 414, enacted 50 years earlier, gives back.

The Commission should reject the Smilow and McKay/Sommerman

savings clause arguments.

3. Filed Rate Doctrine

The Smilow Comments attempt to refute SBMS's

argument -- that the types of damage awards at issue in the

SBMS Petition amount to CMRS rate regulation -- by

asserting that several cases SBMS cites in its Petition

"are distinguishable from the facts in the Smilow Action

35 Carstensen v. Brunswick Corp., 49 F.3d 430, 432 (8th
Cir. 1995) (quoting Morales v. Trans World Airlines.
~, 504 U.S. 374, 385 (1992», cert. denied, 116 S.
Ct. 182 (1995).

_, - .:_~*"'1"~i"M.,~Ci_18tel
-, "Qi~*I.¥tSCftlllenn!ll!
,~"'~,_tU,lY i,-aappoai~.:_t!J~

n ,._~..-t:h&~(8!';.... ae:!il'I"'='I-:-':.,'!':~nec-" 2[- tedera!- ela1t1t' tor -the purpQses o(
e ,<iiiii&tiOJl,; an4: tba· well-pleaded- complai'!1t

rule. ~, ~.g., State of Vermont v. Oncor
CommunicatigWb- Inc" 16.. p.a.D.' 31.~t" 31a (D-....,Vt:_ 1996) .
This argument.. ia not put ~ortb by SBMS·- in, it&' pa~ition'
and is not one pursued here-. ,,~BMS argue.,r~~he,ri. tha)1r
Section.. 331 (cl'i3}·-~ preempt& the,.a.~tioli'
brought. hereer-a','c:omp1.etely separat._ argumeu.e....:-.."'~; ~.g,

Joyce v ~ RJll If@iscQ HQldinqs Com.. 126 P. 3d" 166',' 1~1

(3d Cir. 1997) ; GiddlAlL v. Homet~wn Financial Serys.,
938 F. Supp. 801, 805 (M.D. Ala. 1996). -
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because in those . . . cases, the court found that

plaintiffs' claims were barred by the 'filed rate

doctrine, '" and CMRS providers are not required to file

tariffs. 36 This argument, however, completely misreads

SBMS's references to the filed rate doctrine cases and also

misreads the relevant caselaw.

In its Petition, SBMS did not argue that the filed

rate doctrine applies to CMRS providers. Instead, SBMS

cited the filed rate doctrine cases because they establish

that courts will hold that damage awards in cases such as

Smilow's purported breach of contract action do effect a

change in -- and regulation of -- rates. In the filed rate

doctrine cases SBMS cited, the courts held that they could

not award damages because the filed rate doctrine barred

the courts from effecting a change in certain telephone

rates and the damage awards sought effected just such a

change in rates. These cases thus show that damage awards

in cases like Smilow would also be considered to effect a

change in rates; similarly, they would therefore be barred

by Section 332(c) (3) -- not the filed rate doctrine -- as

an impermis~ble change in -- and regulation of -- CMRS

rates. The precedents SBMS cited show that the courts are

precluded from acting on Smilow-like claims. Thus, the

36 Smilow Comments at 13.
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Commission should reject the filed rate doctrine argument

set forth in the Smilow Comments.

CONCLtlSION

For the foregoing reasons, and the reasons set forth

in the SBMS Petition and the supporting Comments, the

Commission should grant all aspect of SBMS's Petition for

Declaratory Ruling.

Respectfully submitted,

~14~
Carol ~. Tack;r' (IJJ )
Vice President, Gener~

Counsel & Secretary
SOUTHWESTERN BELL MOBILE

SYSTEMS, INC.
17330 Preston Road, Suite 100A
Dallas, Texas 75252
(972) 733-2005

Of Counsel:

Patrick J. Grant
ARNOLD & PORTER
555 Twelfth Street, N.W.
Washington, D.C. 20004-1202
(202) 942-6060

Marcus E. Cohn, P.C.
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G~!TED S7A7~S DIS~~ICT ~Ou~T

DIST~IC~ ~: ~~SSACh~S~TTS

v.

SOtrI'HWESTE?S BELL ~OBIIZ

SYST~~, INC., Doing Business
As Cellu~a= One,

Oefencanl:.

JZLL ANN S~ILOW, O~·Her 3ehali
And On Seha1f Of ~ll Others
Similarly Si~ua~ec,

Plai.no::iff,

)
},
)
)
)
)
)
)
)
)
)

---:,.-----------~---)

CIVIL ;"CTION
NO. 97-10307-REK

He=orandum and Or~e~

.july 11, 1997

?endinq ~efo=e ~his cou~ is a motion by the derenaan~ ~o

~i$miss or s~ay ?lair.ti~r's pro~o5ed class action complaL~t u~der

Fed. R. civ. ? 22 (b) (6), and to ::-efer ~he :::a:t:ter to o::he Federal

Cocmunica~io~s co=~ission for =esolu~ion.

Plaintiff ~rouqht tllis p:.""oposed class action a9"a:':1st

defendant, Southwestern Bell Mo~ile Sys~el:\s, I:1c. ("Cellula:::- One") ,

to recover damage$ under 47 U. S • c. § §.2 0 1, 206 I and .2 07 ("the

Cotl:lZ:1unica:ti.o~s >.ct"), :iassachusetts Cene=a~ !.a~s, Chapter 9J'\,
.'

§2(a), and ~~e co~on law. Co:pl. ~ J.

l
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Cellula~ O~oe . ­.,j,. ... :'~sir.ess selling

service wi't.h, ~he ciefendan~ ::::'1 Dec:e!!:.be:::- 31, 1995.

Paragraph 13 of the Te~s a~~ Ccndi~ions of ~~e Co~~ract be~~een

~he plaintiff and ~he defe~aa~~ states:

I..

Chargeable titloe for calls oriqinat:ec! by a
Mobile Subsc~iber Unit star~s ~hen t~e Mobile
Subscriber Unit: signals call i:1i~iation l;o
C~'s (Cellular One's) facili~ies and ends when
the Mobile Subsc~iber Unit signals call
disconnec~ to el's facl1i ties and ~he ca.ll
disconnect 'signal has' been conf~~ed.
Charseable ~ir.e ~ay ir.cluce ti~e ~or the
cellular syste::t to rec:ogrlize that: only one
?a~y has disco:1nected from ~he call. and ~ay

also include t:i~e ~o clear the channels in
USe.

Compl. ~XhiDi~ One.

Plaintiff alleq@s that defendant overcha:,ges ~.or its

cellular ~one service in ~~O ways. First, plain~ifr asserts ~at

derendan~, ':':1 viola~ion of ~he c:ont:::a.ct be1:l.'"een th.e pa~':'es,

charqes for 'incoI:1ing as -ell as outgoing calls to plainti~f's

ce1lular phone. Plain~i=: ~o~es that ~o ?rovisio~ in ~he co~~~ac~

allo~s the cefendant to cha~ge the ?lai~~iff for ~ime in co~nec~ion

w1~h calls =eceived t:lE! plai:"lti~f's cellular pho::"le.

("Charc;eable Til:1e . sta~ts .hen Mobile SU=sc=iDer Uni~ siq:als

CG~~ initia't:.io%l to Cl.") (e:cphasis added). Second, plaintiff

alleqes ~ha~ defendant, in violation of tne contrac~ between ~~e

parties, rounds uP. the Char~eable Time ~o the next whole =inu~e.

("Charqe~bl.e 'l" ime ends ~hen the Mobile Subscriber ri:"li '::

signals call disconnect to el's facilities"). Hence, all c:a~ls

~ith Chargeable Time ending f~oc one second to :i:ty-nine seconds

2



FROM Rrnold & Porter PHONE NO. Jul. 14 <1998 01:16PM P4

neit:her Paragraph 1..3 :10::- a~y oi:he::- provision of ~he Con~=ac~ allous

for ~he additio~ 0= 5ec~~=s to ~~e c~arqeable Ti~e in orde~ to

round the Chargeable Time ~o ~he ~ext ~hole minute.

The Co~plain~ con~ains ~hree coun~s. coun~ I, ~reach of

contract, asserts tha~ defendan~ had a con~rac~ual duty ~o charge

plaintiff only for ti~e defined a5 Chargeable ~i~e by paragraph ~J

ot the contrac~, and therefo~e 'dQfe~dan~ broke the contract be~~een

the par1;ie.s by both charging for calls not ini'tia'ted J:):t the
I

pla1nti~t and charging for the ~xt=a time as a ~esult or

de%endant's practice of ~o~n~ing up the :ha~gea~le Ti~~ to the next

whole minute.

Count: II, violati~n of 47 U.S.C. §20~(b), s~a'tes ~hat:

defenda.n~'s conduct consti,:utes "unjust" practices. Section 201 (b)

states in ~elevanL part:

All charges, prac~ices, classifi=atio~s,·and
requl.ations for and in connec':.io:i ~i~h such
co~=u~icatio~ sQ~ice. shall ~e just and
reasonable! , and any suc~ c~a rge. pract: ice,
classificat:icn, 0= =egulatio~ ~hat is unjust
or unreasonabl~ is decla=ed ~o be unla~ful:

47 U.S.C. §201.(b).

Plaintiff's only claic ':.hat the defendant has violated §201(J:) is

that ~he defendan~'s p=ac~ices of c~arging :or incominq calls and

rounding up each call's Chargeable T~e t~ the ne~ whole minu~e

are "unjust" practices because they are no~ peruitted by, are in

conflic~ ~ith, and are a breach of, the Contrac~.

Count III, violation of ~.C_L. Ch. 9.::JA, §2(a), a~~eqes

that the defendan~'s condu=~ cons~i':.c~es ~ill~ul ~nd kno~inq unfai~

J
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end =eceptive ~~ace ~rac~ices. Section 2(a) S~2~es:

Unfair ;:Iethoas
deceptive aci:.S
a.ny t.::-ade or
unlatJrul.

~.G.L. 9JA, 32(a).

of coope't.,i-:ion cl:td u:li'air or
O~ ?ract~=.s in 't.he conduc~ of
CO:::::-.e~::e a=4 he::-eoy declared

?lain~itf clai~s tha't. de!e~dan~'s prac~ices of charging for

inco~i~g calls a~d ~ounding up each call's Chargeable Ti~e ~o ~e

~@X"t: :.:hole i.linu'te are "unfair" and "cecep-=ive" aC1:S or practices

cecause they are not pe~i~~e= by, a~e in =onflict ~ith, and a~e a

breach of, ~he Con~rac~.

Plaintiff designates its oriqinal filing as a .. "class

Ac,:ion Coznplaint:. It This d.esic;natio;'l, ho-.rever, is not: et'fective to

give ":.t'.is civil. actio:l ~~e S'::at~s o~ a "class ac:tio:1" under

:ed.K.Civ.? 23(a), 2J(b) (2) and 23(~) (3) ~ule 2J{c:) (l) requires

'tha~ before a class is fo~ed, the ceu=':: shall deter=ine by o~cer

-hethe~ a civil action is ~o be so ~ain~ained.

Up to the present ti~e, ~o mo~ion has ceen ~iled by. any

par'ty seeking a cour't order of class ce~ifica~ion. ~he court ~ill

not ~ake such a determina.tion ~i~ho~~ a showir.q of record tha~ ~he

prer&quisi~es for a class ac~ien bave ~aen ~et.

IV. Kot~on to Dismiss or stay under ced.R.C~v.P. 12(b) (6)

Oefendan~ ~as ~oved ~O~ dis~issal ~~ stay of ~roe@edi~qs
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in ~his ~ivil ac~ion ur.de~ :ed.~.Civ.P. ~2(~) (6). and i~ ~he r-C~Lcn

~eques~s ~ha~ ~~is cc~~~ ~efe~ ~h~ ~at~er to ~he :e~eral

Com.."':\unicatio:"ls c~:r..!:lissior. (.r:C~") ::o~ ::iecis ion. The stated grounds

=or the ~otion are ~ha~, unde= ~he doc~~ine of ?=i~ary

ju=isdictio:"l, ~his cour~ s~ould deier adjudica~icn of ~he ~5sues

=aised in plaintiff's co~plaint pe~dinq i~i~ial deterr.inatio~ by

the :CC.

:.0 sho>.: ing has .:leen ~ade. in suppo:::""C of the .reques\: 't.ha~

~his court: ":::"e~er" the wattet; ~o ~he !'CC, ~hat t:.his court has bee':\

grarited au~ho=ity ~o order ~he FCC ~o ~ake a ~a~~e:::" to= decision.

:n these ci=cu~stances, ~~is court ~ill do no ~ore ~han direc~ the

Cle:k of this cou~ ~o send to the :CC an info~a~ional copy of

~~is Memorand~~ and Order.

The issue ?resented is not, s~rictly 5peak~ng, one of

ju=isdic~io~. See ~ash~ee Tr~~e v. Ne~ Seabu=v Corp., 592 :.2d

575, n.l (1st C~=. 1979) Re9a=dl~$s, ho_ever, of ~he ~hoice of

label, .among "doct-;:-ine of ?ri:=a~y juz:-iSdic"::.i.o:'"., .. "doct;rine of

deference." or SO::le othe'r -::erD 0= ?~~a5e. I conclude -.:.nat; ~ ~l;$"C

consider ~hether ~~e cos"C apprcp~iat@ course of action for "C~is

cou~ is to ~ake an order ~hat defers cecision on che ~eri~s ~y

this court until, the dispute has c~~e "::.0 ~he a~tention or the FCC

and i~ has hed an oppo~unity to ~esolve the dispute.

Rule 12 (b) allo...·s a defendant ~o assert:. a defense 0:­

objection, in la~ or fact, ~o a clai~ fo~ :elief ~n any pleadi~q.

A rno~ion unde= Rula ~2(b) (o) is the ?~oper vehic~e fo= presen"C~~g

3'derendan~ls conten~ion tha~ ~he ?lair.~i:f ~as railed ~o sta~e a

5
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:ed.,R.Civ.? l2(~:~5).

Defendant's ~e~ora~d~~ case, hoc.rever, does no-:'

assert tha~ the ?lein~i~: ~as ~o~ alle~e= c claim upon ~hich ~elief

can be granted. ·Rat~e~ defendant's ~e~o~andu~ asse~s that

plaintiff I s cOr.lplain~ shol..:.!.<i ~e disl:lissed because this court should

apply c.rhat ~he defendan~ characterizes as the doctrinQ of p=i~ary

jurisdic~ion and allo:J ~he ;:"CC to adj udicate the policy issues

raised by plaintiff. Because a ~o~io~ unde~ Rule 12(b} (6) is not

a prope~ vehicle =or suc~ a content~o~, t~e court, in ~he O=der

att~ched ~o this ~eooranc~~, denies the defendant's mctio~.

An"C.icipa'ti:1g tha"C o::he defenda:'l':, :Jill wish to present "Chis

contention in an appropria-.:.e way and t:\ay do so by !Uotion under ~ule

7(b) (~) or in so~e o~er ~ay, the re~aincer of this Memoranqu~, in

the interest of eX?editing proceedings, cal1s'to the a~tentio~ of

:he pa~ties t~~ concerns of the cour~ :~a~ ~ear upon what ac~ion

the cour~ sho~ld ~ake in ~his case.

v. Discussion

Precedents bearing o~ pri:ar~ ju=~sdico::ion, de!e=en~ial

s~ay, abstention, 0= dis~issal are responsive to the pU~lic

interest in coorcUnating judicial and C!.d.;\i:lis~rative processes.

Port of Boston MArine 't'e;=r::inal Association v.

~eder;akti9bolaget Tran$atlan~ic, 400 U.S. 62, 68 (~956): yni~;d

~ash"ee Tribe v 0 N""'o-' C:-ab'UY"V "0""-
--~-- - - .~'" "''''' ~ .. >y" 592 :.21 575, sao
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o~ ad~inist~ative ~ene:ie~ =efo~e ~eso=t ~o court, ~hic~ i~teres~s

have led c~u~s not: ':0 ac=e?'t: dispu't:es for decision DQfo::e the

parlies have sough'"=. ::esoll:~i.on befo:e the

admini5't:~a~ive agency, ~he ~=ecedents invoked by tne defendant in

this case apply ~hen 'the prerequisi~es of jurisciction of tne

court have :been satisfied but; good cause 'exists for stay 0:

abstention on the g~cund that the cispu~e involves issues t~at ~ay

r:l,ore approp::iately be ::esolved by an adT.linis.o:rative aqency t~at has
I

been c=eated by Act ot Congress ~i~h delega~ed authority relevan~

to a specialized ~ind of d~spute. See, ;";.es"=.ern Pacific R~ilroad

companv , 352 u.s. r ,
1:> ... Thus, 't:he :::-elevant in.o:erests to be

~ei9hed include 'those of ha~ony, ef~iciency, and ad~inistrativ.e

expe:-tness. See ~ash2ee T=ibe, 592 F.2d at 580; Far Las~

Conference v. Uni~~d S;ate~, J~2 G.S. 570, 57~ (~952). "No fixed

~orlT:ul.a exisis -=:or applying ':.~E! doc~rine of ?:"i:::ary jurisdiction."

~e~ter~ ?acit;c Railroad Cc~~anv, J52 u.s. a~ 54. Decisions d:"e to

oe oade 00 pruden\:ial, :-ather ~~an leg-ally def ioed. b=- ighe.-l.i:le

ca~egorical, g=ounds.

The First Circuit ~as identified th=-ee principal fac~o~s

that a ccu~ Should consider in dete~ini~q ~hether ~o invoke ~his

body o~ preceden~: If (1) whel:!'1er ~~e dqency del:e~in~~ign (lies)

at th@ hea:t"t of the -ca.sk assigne:i the agency by Congress; (2)

;,,·he~he.r C1qency expe~tis·e (is J :::-equi::-ed to u:\ravel in~rica~e,

technica~ facts; and (3) ~het~er, e~ouqh ~e~~a?s no~ del:e~~na~ive,

the aqenc:y ~eter':itination ""ould. r.ate:-ia1.1y aid. tile c:ou~. II New

7
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Enaland ~qal :ounca~ion v. ~~ssachuse~~S ?or~ ~~~ho~i~~, 383 ?2c

157, ~72 (1st C':':. 1935) (c.i~in:; i:~aSh':;lee Tripe, 592 F.2d aT; 580-

581 J • wi th .respec~ ~o :.;he-=her ':his co\,;rt should invoKe t~ese

preceden~s in t;his case. it is at ~~e least a reas=nable hypoT;hesis

a~d perhaps a pro~ability, on ~h~ basis o~ T;he l~ited =ecord no~

before this court:, that some a5pec~s of 'Chis dispu;:e can he

resolved on ,grounds of national co~unicaT;ions;policyand practice

t.-ithin the area as to ;.rhic~ the FCC ~~S spec:':'al co:npe"t:ence.

Contracts between pa~~ies are ~o SO~Q extent subject; 'Co overriding

national policy r.xanifes~ed in lec;'islation and decisions of an

ad~i~is~ra~ive agency au'C~orized by Ac~ of conq~ess.to act in a

specialized field. It is doubtful indeed ~hat this dispu"t:e can be

=@solved si~ply on t~e basis of ~he con~=act law of one or fno~her

or ~ore ~han one or the various states.

The pri:ary ~ispu~e ~etween ~~e ?arties i~ t~is case is

over the concept ot c~a~geab2e ~i=e as ~e!i~ea in ~he con~=ac~. In

decidi~g ~heT;r.er Cha=gea~la Ti~e should i~clude calls not i~it~ated

hy the ::lobile service \,;52;:" unde:: ~~~ ~~:-::.s of ':he Con~=ac:t, ~:-

~e~hocs of calcula~ing ~~e Chargeable Ti~e :o~ cellular ?h~~e calls

under ~he con~rac~, a deci$ion~ake:: (~hethe= ~he Tee. a cour~. or

a court and jury) ::ta.y have to oi!valuate technical and ?ol.icy

considerations relatinq to cell~lar ?h~ne service. The tce, even

if ~ct required to accep~ jurisdic~ion a~d decide ~e dispu~e, ~ay

be better qualified ~o ~ake so~e of ~he evalua~ive Choices t~a~

full resolu~ion of ~his dispuT;e ~ill requira. I': i.s at:. l.eas~ a

l:pc.ely possibility, 'then, "=ha't. ~he FCC is a :ore a?p=opria:~e
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initial decis~~~~a~e~ than a ~nited states dis~~ict court.

~eiqhi:1g on "C.he o-::'he~ side of °a tu.!.l calcclus is the

poten~ial ~or extendec daley_ See ~.a., ~icci v. Chicaao

Mercantile Excha:1q"', ~09 ~.S. 2S9, 321 (a cou=-~ T.lust wei.gh t:he

advantages 0= a~aiting admi~istra"C.ive agency decision aqainst the

po~ential costs resulting fro~ co~plications and delay in

adm~nistra~ive ?roceedi~gs): MashQee T~ibe, 592 F.2d at 581 (the

district court ~as right ~o =espec~ the s~=ong ?ublic interes~ in

the pro~pt resol~-::.ion of the case and not cefer ~o ~d~inist=ative

action of uncert~i~ aid and u~cer~ain spaed)_

~fter ~he FCC has had a ~easonable opportu~ity ~~ rule,

cnis court ~ill revisit the r-atte~o The Clerk is ordered to s~mit

a copy 0= ~his Memoranduc and Order ~o the FCC as notice ~f this

cou=t's p~oceedinqs.

T~e pa~ies are direc~ed ~o be ?=epa=ed to advise the

cou~ or ~~eir ~espec~ive ?ositions abou~ ~~e~her any pa~~y

proposes to initia~e 9roceedings ~efore the ?CC, an~ whether Chis

case should proc~ed in this cou~t ~i~~out any stay_

VJ:. Order

For the foregoinq r@asons, ~t is ORDERED:

(1) Defendan~'s Dotion ~o dis=:.iss under Fed.R.Civ.p.

12(b} (6) is OENXED.

(2) As a cou=tesy ~o ~he Federal co~unica~ions

Co~;ssion an~ -...0 ;~·O~ .~ of ·h ~ - h' . 01 ~ . ... ~ -- ... ,.." -'- .. e pen...ency 0: t ~s CJ"V.l nC~lCn.1:'1

9
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~e~oranQU~ and Orde~ ~o ~he ?ederel co~~u~ications Co~~ission-

(J) The parties a~e di=ec~e~ to =e p=epa:ed to p:esent

thei: respective positio~s on.~atters ciscussed in the foregoing

M~orandum at the con~e~e~CQ 5chedulec for J~ly 22, 1997 at 4:00

p.:n.

1.0


